IT 98-0076-3 L 10/06/1998 PUBLIC LAW 86- 272/ NEXUS

General Information Letter: Public Law 86-272 does not protect taxpayers
who deliver goods into Illinois thensel ves.

Cct ober 6, 1998

Dear :

This is in response to your letter dated Septenber 22, 1998, in which you request
a Ceneral Information Letter. Departnent of Revenue ("Department™") regulations
require that the Departnent issue only two types of letter rulings, Private
Letter Rulings ("PLRs") and GCeneral Information Letters ("GLs"). PLRs are

i ssued by the Departnent in response to specific taxpayer inquiries concerning
the application of a tax statute or rule to a particular fact situation. A PLR
is binding on the Departnment, but only as to the taxpayer who is the subject of
the request for ruling and only to the extent the facts recited in the PLR are

correct and conplete. G Ls do not constitute statenents of agency policy that
apply, interpret or prescribe the tax laws and are not binding on the Departnent.
For your general information we have enclosed a copy of 2 IIl. Adm Code Part

1200 regarding rulings and other information issued by the Departnent.
Al though you have not specifically requested either type of ruling, the
informati on you have provided requires that we respond with a general information
letter.
In your request you st at ed:
W are in need of your advice on your rules regarding nexus in the
followi ng situation. Pl ease provide a general letter ruling based on
the follow ng factual circunstance.

Corporation A (a Mchigan corporation) previously filed and paid

corporate inconme tax to the State of Illinois because their conpany
trucks made deliveries in your state and then back-hauled goods to
M chi gan. There is no payroll or property in Illinois and the only
other activity within Illinois consists of the nmere solicitation of

orders of tangible personal property.
As of DEecenber 31, 1997, an independent hauler has been hired to

deliver and back haul goods. |s conpany A protected by Public Law 86-
272 from having nexus with Illinois.

Depart nent Anal ysi s

The Departnment does not provide letter rulings on the determ nation of whether

nexus exists between a taxpayer and Illinois. Only in the context of an audit
where the auditor has access to full information may a determ nation as to nexus
be made. However, | can relate the general |aw concerning P.L. 86-272. Under

P.L. 86-272, protection is given to taxpayers who nerely solicit sales of
tangi bl e personal property in another state. Such taxpayers may ship those goods
to the other state (such as Illinois) by comon carrier, by an independent
contractor or with the taxpayer's own trucks without losing the protection of
P.L. 86-272.



Action by a seller beyond the delivering of goods nmay forfeit the protection of
P.L. 86-272. For exanple, if the seller delivers the goods of another seller, or

pi cks up goods in Illinois to take back to the hone state, the protection of P.L.
86-272 is lost and nexus results. See, Letter Ruling 82-0462, 1982 W 16521
(I'l'l.Dept.Rev.). Hence, backhauling goods by a conpany, even by an independent

contractor, does create nexus. The only exception to this rule is if a common
carrier is used to transport the goods back to the home state. When a common
carrier is used, protection under P.L. 86-272 is nmuaintained. You do not note in
your letter whether the independent contractor backhauling goods is a comon
carrier so | cannot conmment on your situation specifically.

I hope that this has been helpful to you. If you have additional questions
pl ease feel free to contact ne at the above address.

Si ncerely,

Charl es E. Matoesian
Associ ate Attorney (lnconme Tax)



